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IV. ACTION

FINAL RULE

V. BACKGROUND

The Department is finalizing a section of the regulations that were proposed to the
Supplemental Nutrition Assistance Program (SNAP) in the Human Services Register
(HSR) Vol. 40 No. 4.

This HSR addresses all comments specific to citizenship and alien status. The remaining
comments received regarding the other proposed sections (Simplified Reporting
Requirements, mandatory SNAP Work Requirements, Employment and Training (E&T)
program and the reinstatement of the Able Bodied Adults without Dependents
(ABAWDs) requirements) will be addressed in a future HSR along with finalization of
the remaining sections of the rule.

A public hearing was held on April 28, 2017, where 6 people attended and 5 provided
verbal comment. Written comments were also received. The comments and responses
are summarized below.

Comment:

NMAC 8.139.410.9 Improve Drafting of (C) through (F). These subsections should make
it clear that a non-citizen who is in both a qualified status and meets additional criteria is
eligible for benefits, the current drafting structure makes it seem like battered spoitses
and children are the only immigrants in a qualified status that must meet the additional
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criteria to be eligible. In addition, the repetition of pre-August 22, 1996 and post- August
22, 1996 criteria is unnecessary for SNAP. This distinction is used in charts that provide
an expansive overview of immigrant eligibility for a multitude of Federal programs but is
unnecessary in SNAP regulations alone.

NMHSD Response:
The Department disagrees in part and has clarified the regulation in part.

Comment:

There is an error in the referenced date. HSD's draft sentence reads “were 635 or older
and were lawfully residing in the U.S. on September 22, 1996: or.” The date listed of
September 22, 1996 is incorrect and contrary to established Federal law. We
recommend correcting this error and changing this date to August 22, 1996 as provided
in Federal law.

NMHSD Response:
The Department corrected the date to reflect August 22, 1996.

Comment:

(D)(4) and (E)(3). There is an error in the language explaining the pre-requisite 40
quarters. Here, HSD's draft sentence reads “lawful permanent residents who have
worked or can be credited with 40 hours of qualifying quarters; or.” Eligible applicants
must be credited with 40 quarters of coverage, not hours. The Department should use the
following language: Lawful permanent residents age 18 or older who have worked or
can be credited with 40 qualifying quarters as determined under Title II of the SSA;

NMHSD Response:
The Department updated language in 8.139.410.9(D)(4) and (E)(3) NMAC to remove the

word “hours” and retained the statement “credits with 40 qualifying quarters.”

Comment:

HSD must list the verification requirements for citizenship and immigration status.
Verification requirements affect individuals outside the Department and therefore must
be put into regulation. The Department must include verification requirements for
immigration status in regulation and include information about the reasonable
opportunity period for non-citizens to verify immigration status, as required by 42
U.S.C.A. § 1320b-7(d)(4) and USDA guidance following the Food Stamp Act of 2014.

NMHSD Response:
Verification requirements are not required to be specifically detailed in the regulation. A

section referencing the appropriate CFR regulations for both verification and reasonable
opportunity was added.

Comment:

HSD must include critical regulatory language it deleted concerning the federal
restrictions on reporting illegal aliens. Regulatory language concerning “reporting
illegal aliens” currently at NMAC 8.139.410.9(F) was added in 2011 after community
members expressed concern about HSD workers improperly contacting Immigration and
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Customs Enforcement to report undocumented immigrants. The regulatory language
explicitly mirrors federal requirements that state agencies only notify INS of any alien
state agencies “know” is not lawfully present in the United States. The definition of
knowledge under federal law is very limited and is explained in the Notice published in
the Federal Register Vol. 65, No. 189 at p. 58301. It is included with this letter as
Attachment 2. The regulations were enacted by the Department pursuant to the attached
notice because the content of the notice is not readily available to workers. Thus the
regulatory section should not be deleted, as this is the only way that workers, benefit
participants and members of the public can understand any reporting requirements that
exist. Deleting this provision will result in eligible children from mixed status families
not seeking or receiving benefits to which they are entitled because of Sfear family
members will be reported. We urge the Department not to delete this provision, however,
we do ask that the Department re-title the subsection, “Reporting undocumented aliens to
the U.S. Department of Homeland Security.”

NMHSD Response:
The Department added language to the final rule to cover this policy:

“The department will determine eligibility for non-citizens in accordance with 7
CFR 273.2 and 7 CFR 273.4.

Comment:

Citizen and immigration status for eligibility: The statement 'No individual is eligible to
participate in SNAP unless that individual is otherwise eligible and is' might need
restating or eliminated or keep the statement prior to this sentence. The term 'certain
American Indians born abroad' is mentioned twice without definition and under Section
F (2) it only mentions Canada (as only abroad nation) with American Indian blood
pursuant to section 289 of the Immigration and Nationality Act.

NMHSD Response:
The Department disagrees in part and has clarified that the two types of American Indians

born in Canada and members of certain Indian tribes are not qualified immigrants, but are
eligible for SNAP benefits.

VI. PUBLICATION DATE

June 27, 2017

VII. PUBLICATION

Publication of these proposed regulations approved on _’\4 e g i7 >
by:

el

BRENT EARNEST, SECRETARY
HUMAN SERVICES DEPARTMENT
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This is an amendment to 8.139.410 NMAC, Section 9, effective 07-01-2017.

8.139.410.9 CITIZENSHIP AND [ALIENSTATUS] IMMIGRATION STATUS
FOR ELIGIBILITY: [Pasticipation-in-SNAR-islimited-to-individuals-wholive-in-the

-] Parncmatlon in SNAP is limited to mdmduals who live in
the United States and who are U.S. citizens or are otherwise eligible per the criteria

below. The department will determine eligibility for non-citizens in accordance with 7
CFR 273.2 and 7 CFR 273 4.

[—A——Ehg*lhﬂu%HdMéﬂ%ﬂlng—pamerpa{eﬁbSNﬁp—mﬂes&mm
individualis-otherwdise-elgible and-is:

NM Human Services Register Vol. 40 No. 9 Page 4 of 10



NM Human Services Register Vol. 40 No.9 Page 5 of 10



(ii)—the-speuse-er-surviving-spouse-of-a-veteran-or-active
\iELy L1323 tJtJUI-IG\v [=)
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%he—remaiMWLeh-gi-He-heusehe}d—membefs-] No 1nd1v1dual is ellglble to partlcngate in
SNAP unless that individual js otherwise eligible and is:

A, A LS. citizen;
B. A U.S. non-citizen national:
C. An individual who is:

{1) a member of Hmong or Laotian tribe during the Vietnam era, when
the tribe militarily assisted the U.S.: (including a spouse, surviving spouse, or child of

tribe member) who are lawfully present in the U.S.;
(2) an American Indian born in Canada who possesses at least fifty

percent of blood of the American Indian race to whom the provisions of section 289 of
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the Immigration and Nationality Act apply: or a member of an Indian tribe as defined at
section 4(e) of 25 U.S.C. 450b(e) which is recognized as eligible for the special programs

and services provided by the U.S. to Indians because of their status as Indians: or
(3 a victim of human trafficking and their derivative beneficiaries, in

accordance with 7 CFR 273.4(a)(5); or
D. A qualified immigrant meeting the criteria in Subsection D, Paragraph (2)

below:
(1) A qualified immigrant is a:

(a) lawful permanent resident;

(b)  refugee;

(c) asylee;

(d}  person granted withholding of deportation or removal;

{(e) conditional entrants, (in effect prior to April 1. 1980):

() person paroled into the U.S. for at least one year;
() Cuban/Haitian entrants;
(h) battered spouses and children with a pending or approved
self-petition for an immigrant visa and whose need for benefits has a substantial
connection to the battery or cruelty (including qualified parents, spouses. and children of

same), or battered spouses and children with an application for cancellation of removal or
suspension of deportation, and whose need for benefits has a substantial connection to the
battery or cruelty (including qualified parents, spouses, and children of same).

(2)  Qualified immigrants are eligible only if they:

(a) were 65 or older and were lawfully residing in the U.S. on
August 22, 1996, or
(b)  are under age 18, or

{c) have been in “‘qualified” immigrant status for at least five

years, or
(d) are lawful permanent residents who have worked or can be

credited with 40 qualifying quarters of employment, or
(e) were granted refugee or asylum status or withholding of

deportation/removal; or

(f) are a Cuban/Haitian entrant, or Amerasian immigrant, or
(g) are receiving blindness or disability-related assistance or

(h) are a veteran, active duty military; or the spouse, or the

surviving spouse who has not married, or the child.
(i) are in Iraqi or Afghan special immigrant status.

E. Verification of immigrant status is determined in accordance with 7 CFR
273.2(f) and reasonable opportunity is provided pursuant to 7 CFR 273.2(H(1)(c).
[02/01/95, 07/01/98, 02/01/99; 8.139.410.9 NMAC - Rn, 8 NMAC 3.SNAP
PROGRAM 412, 05/15/2001; A, 02/14/2002; A, 10/01/2002; A, 04/01/2003; A,
10/01/2003; A, 06/01/2011; A, 03/01/2017; A, 07/01/2017]
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